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 1.  TIME:  9:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY FORKLIFT MOBILE, INC. 
* TENTATIVE RULING: * 
 
The motion is granted.  The moving papers establish that the standards for approval are met, 
and there is no opposition. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01456 
CASE NAME: SAMSON VS. TRINITY FINANCIAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TRINITY FINANCIAL SERVICES, LLC 
* TENTATIVE RULING: * 
 
 The motion for summary judgment, brought by defendant Trinity Financial Services, LLC, 
is granted.  Defendant Trinity shall prepare a proposed judgment of dismissal, separate from 
any formal order on the motion, and shall submit that proposed judgment to plaintiff’s counsel 
for approval as to form.  The proposed judgment shall include a dismissal of co-defendant 
Special Default Services, Inc., which has filed a declaration of non-monetary status. 
 
 A. Procedural Problems. 
 
  1. The Moving Papers. 
 
 There are several procedural problems with the moving papers filed on November 13, 
2017.  These include the following. 
 
 First, defendant Trinity refers to evidence that has not been supplied to the Court.  
The separate statement refers to a “Declaration of Johnelle Gomez,” and various exhibits to that 
declaration, but no such declaration and no such exhibits were filed with the moving papers.  
The declaration of Don Madden, filed on November 13, refers to Exhibits “K” through “N” as 
being “attached,” but no such exhibits are attached.  The only exhibits filed with the moving 
papers are “O” through “V”. 
  
 Further, Exhibits “Q” and “S” include numerous sub-exhibits that have not been tabbed 
for the Court’s reference.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  And the deposition 
excerpts attached as Exhibit “S” have not been highlighted.  (See, Cal. Rules of Court, rule 
3.1116, subd. (c).) 
 
 Finally, as plaintiff correctly observes, insofar as defendant Trinity seeks the summary 
adjudication of individual causes of action as alternative relief, the separate statement is 
defective.  (See, Cal. Rules of Court, rule 3.1350, subds. (d) and (h).)  The Court has discretion 
to deny a summary judgment motion based on a failure to comply with the separate statement 
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requirement.  (Code Civ. Proc., § 437c, subd. (b)(1).  Cf., Wilson v. Blue Cross of Southern 
Calif. (1990) 222 Cal.App.3d 660, 671.)  
 
 Despite these defects, the Court has elected to address the motion for summary 
judgment on the merits.  When dispositive evidence is obvious to the trial court and the parties, 
the Court has discretion to consider it.  (San Diego Watercrafts, Inc. v. Wells Fargo Bank, N.A. 
(2002) 102 Cal.App.4th 308, 316.)  As discussed below, the exhibits plaintiff has provided 
(“O” through “V”) are sufficient to support the defense of res judicata and shift to plaintiff the 
burden of coming forward with opposition evidence. 
 
  2. The Opposition Papers. 
 
 The opposition papers (filed together as one document) were served two court days late, 
and were filed three court days late.  Also, the opposition papers were served by ordinary mail, 
rather than by a means “reasonably calculated to ensure delivery to the other party or parties 
not later than the close of the next business day.”  (Code Civ. Proc., § 1005, subd. (c).) 
 
 Finally, insofar as plaintiff seeks a continuance to conduct discovery, plaintiff has not 
come close to making an adequate showing.  (See, Cooksey v. Alexakis (2004) 123 Cal.App.4th 
246, 254.)  Plaintiff has failed to indicate what discovery has been conducted to date, what new 
discovery is needed, why such discovery is necessary to effectively oppose defendant Trinity’s 
motion, and how as a practical matter plaintiff proposes to conduct new discovery and prepare 
supplemental opposition papers, given the pretrial discovery cutoff and the imminence of the 
March 7 trial date. 
 
 B. The Merits. 
 
 The Court grants defendant Trinity’s motion on the ground of res judicata.  Although 
res judicata was clearly identified as a primary defense in the opening papers, plaintiff does not 
address the defense in her opposition memorandum. 
 
  1. The Federal Action. 
 
 On December 2, 2015, plaintiff stipulated to dismiss her federal District Court action 
“with prejudice.”  (Exhs. “O” and “P”.)  Such a dismissal has res judicata effect.  (Torrey Pines 
Bank v. Superior Court (1989) 216 Cal.App.3d 813, 821 [voluntary dismissal with prejudice 
“constituted a final judgment invoking the bar of res judicata”].  See also, Sylvester v. Soulsburg 
(1967) 252 Cal.App.2d 185, 188.) 
 
 Plaintiff’s federal complaint stated only federal claims related to her mortgage loan.  
(Exh. “O”.)  For whatever reason, plaintiff chose not to include state law claims under the 
pendent jurisdiction available to her.  (Ibid.)  However, “[r]es judicata bars the relitigation not 
only of claims that were conclusively determined in the first action, but also matter that was 
within the scope of the action, related to the subject matter, and relevant to the issues so that it 
could have been raised.”  (Burdette v. Carrier Corp. (2008) 158 Cal.App.4th 1668, 1674-75 
[state law claims barred by dismissal of federal action]; Boccardo v. Safeway Stores, Inc. (1982) 
134 Cal.App.3d 1037, 1040-54 [dismissal of federal claims barred state law claims that could 
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have been timely asserted under pendent jurisdiction].  See more generally, Boeken v. 
Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 797-804 [discussing the “primary right” theory of 
claim preclusion].) 
 
  2. The Unlawful Detainer Action. 
 
 In November 2016, the Superior Court judge in a related unlawful detainer action, 
Contra Costa Superior Court No. RS 16–0616, granted defendant Trinity’s motion for summary 
judgment.  (Exh. “U”.)  This ruling was based on Trinity’s “undisputed evidence of compliance 
with the statutory requirements” for nonjudicial foreclosure.  (Ibid.)  The corresponding unlawful 
detainer judgment is now final.  (Exh. “V”.) 
 
 The validity of the subject foreclosure sale was fully and fairly litigated in the unlawful 
detainer action.  Plaintiff Samson answered the unlawful detainer complaint and filed papers 
opposing the summary judgment motion.  (Exhibits “T”, “U”, and “V”.)  Accordingly, the unlawful 
detainer judgment has issue preclusion effect in the present action.  (See, Ayala v. Dawson 
(2017) 13 Cal.App.5th 1319, 1327-32.) 
 
  3. Application. 
 
 The Complaint’s general allegations, which are incorporated into and form the basis of 
each individual cause of action, address two categories of wrongdoing. 
 
 The first is defendant Trinity’s alleged failure to “validate or verify the debt.”  (Complaint, 
¶¶ 15-16.)  Plaintiff affirmatively alleges that this category of conduct was the subject of her 
federal action, and “was settled.”  (¶ 18.)  Plaintiff received $ 3,000, and her attorney received 
$ 5,500.  (Ibid.)  Accordingly, it would appear without question that this aspect of plaintiff’s 
case is barred by the dismissal with prejudice, which simply implemented the parties’ 
negotiated settlement. 
 
 The second category of alleged wrongdoing consists of allegations that plaintiff did not 
receive service of all the key recorded nonjudicial foreclosure documents, including the 
assignments of deed of trust, the notice of default, and the notice of trustee’s sale.  (Complaint, 
¶¶ 20-28.)  Accordingly, it would appear without question that this aspect of plaintiff’s case is 
barred by the unlawful detainer judgment. 
 
 The application to specific causes of action is as follows. 
 
 1st C/A (Rosenthal Act).  This cause of action is based on plaintiff’s attempt to “verify 
alleged debt.”  (Complaint, ¶ 36.)  The attempt plaintiff refers to is the 2014 attempt that served 
as the basis for the federal action.  (Complaint, Exh. “C”.)  This cause of action is barred by the 
dismissal with prejudice. 
 
 2nd C/A (CC 2937).  This cause of action apparently is based on plaintiff’s failure to 
receive notice of the assignments of the deed of trust.  (Complaint, ¶¶ 20-22, incorporated by 
reference, and ¶ 43.)  Plaintiff attempts to characterize this as a breach of Civil Code section 
2937, which requires notice of a transfer of servicing rights. 
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 There are multiple problems with this cause of action.  First and most important, the 
effect of section 2937 is that, when a failure of notice causes confusion, the borrower shall not 
be liable “for payments made to the previous servicing agent or for late charges if these 
payments were made prior to the borrower … receiving written notice of the transfer.”  
(Civ. Code, § 2937, subd. (g).)  Plaintiff has not alleged any such confusion or any such wrongly 
made payments, either within the cause of action or in the allegations incorporated by reference.  
In other words, plaintiff has not alleged damages arising from the alleged statutory violation.  
(See, Amaral v. Wachovia Mortg. Corp. (E.D.Cal. Feb. 7, 2011) 2011 U.S.Dist.LEXIS 11648, 
at *8-9.) 
  
 Further, the alleged transfers occurred in 2009 and 2014, and so could have been raised 
in the federal District Court action.  (Complaint, ¶ 20 and ¶ 21.)  
 
 3rd C/A (Wrongful Foreclosure).  This cause of action is based on the manner in which 
the nonjudicial foreclosure was conducted.  (Complaint, ¶¶ 46-51.)  This cause of action is 
barred by the unlawful detainer judgment. 
 
 4th C/A (Fraud).  This cause of action contains no new substantive allegations, and so 
relies entirely on the incorporated allegations.  (Complaint, ¶¶ 54-56.) To the extent that plaintiff 
is relying on her 2014 attempt to verify her debt, this cause of action is barred by the dismissal 
with prejudice.  To the extent that plaintiff is relying on the manner in which the nonjudicial 
foreclosure was conducted, this cause of action is barred by the unlawful detainer judgment. 
 
 5th C/A (UCL).  This cause of action expressly relies on the incorporated allegations to 
“provide the basis for unfair business practices,” and contains no new substantive allegations.  
(Complaint, ¶ 62.)  Accordingly, the ruling on the Fourth Cause of Action applies with equal 
force here. 
 
 6th C/A (IIED).  This cause of action is based on defendant’s alleged conduct in 
“fraudulently engaging in foreclosure process on the property,” and contains no new substantive 
allegations.  (Complaint, ¶ 72.)  Accordingly, the ruling on the Fourth Cause of Action applies 
with equal force here. 
 
 7th C/A (Setting Aside Trustee’s Sale).  This cause of action is based on the allegedly 
“defective” nonjudicial foreclosure process, and contains no new substantive allegations.  
(Complaint, ¶ 80.)  Accordingly, the ruling on the Fourth Cause of Action applies with equal 
force here. 
 
 8th C/A (Slander of Title).  This cause of action is based on the recordation of 
“foreclosure related documents” that could not lead to “a valid foreclosure,” and contains no new 
substantive allegations.  (Complaint, ¶ 82.)  Accordingly, the ruling on the Fourth Cause of 
Action applies with equal force here. 
 
 9th C/A (Quiet Title).  This cause of action is based on the allegation that “the Trustee’s 
Sale in this case was tainted by fraud,” and contains no new substantive allegations.  
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(Complaint, ¶ 94.)  Accordingly, the ruling on the Fourth Cause of Action applies with equal 
force here. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-02256 
CASE NAME: NATIONAL SURETY VS. ANIA 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY ANIA INC. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers set forth adequate grounds for the motion and there is 

no opposition. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GERALYNNE M. LONGMIRE 
* TENTATIVE RULING: * 
 
Plaintiff Judd Kessler, trustee of the INGODWE Trust (“Plaintiff”) has sued Geralynne Longmire 
(“Longmire”) and Russell Roesner (“Roesner”) for fraud related to a loan Plaintiff made to 
Longmire and Roesner. The loan was secured by real property located in Danville. Longmire 
and Roesner allegedly represented to Plaintiff that the property was valued at $2.8 million, that 
the property was to be an investment property, sold quickly, that Longmire would not reside 
there, and that Longmire’s income was $21,000 per month or more. (Complaint ¶ 10.) These 
misrepresentations allegedly induced Plaintiff to loan Longmire and Roesner $1.85 million. (¶ 
13.) The loan went into default, and Plaintiff acquired the property at a nonjudicial foreclosure 
sale. (¶ 15.) 

Plaintiff seeks damages allegedly caused by the misrepresentations set forth above. Longmire 
has filed a demurrer to the complaint, and Plaintiff opposes. 

Antideficiency Statute   

The Court first rejects Longmire’s contention that the entire action is barred by Code of Civil 
Procedure section 580d, commonly referred to as the antideficiency statute.  

This action alleges that Plaintiff would not have made the loan but for reliance on Longmire’s 
fraud related to the value of the property, its owner-occupied status, and Longmire’s income, 
among other things. The antideficiency statute does not bar such a claim. E.g., Glendale Fed. 
Sav. & Loan Assn. v. Marina View Heights Dev. Co. (1977) 66 Cal.App.3d 101, 139 (“[t]he 
defense of sections 580b and 580d proscribing deficiency judgments is not available to the 
trustor as a defense to an action by the beneficiary for fraud”); Guild Mtg. Co. v. Heller (1987) 
193 Cal.App.3d 1505, 1512 (“[a] suit for fraud obviously does not involve an attempt to recover 
on a debt or note. As such, it stands separate and apart from any action which the antideficiency 
legislation seeks to preclude. Neither the purpose nor intent of the antideficiency statutes is 
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frustrated by allowing a creditor to recover damages for fraud in the inducement of a loan. We 
cannot believe that the Legislature intended to immunize a mortgagor from liability for any and 
all misrepresentations concerning his financial stability or plans for the property made in 
obtaining a loan in the first instance.”). 

On the ground that the complaint is barred by the antideficiency statute, the demurrer is 
overruled. 

Longmire next argues that the first, second, and third causes of action do not plead justifiable 
reliance, that the first and third causes of action do not plead a causal connection between the 
alleged fraud and the allegedly sustained damages, and that the first, second, and third causes 
of action fail to allege sufficiently specific facts to make out a fraud claim. 

The first cause of action relates to alleged misrepresentations concerning who was to reside at 
the subject property. 

The second cause of action relates to alleged misrepresentations concerning the value of the 
subject property. 

The third cause of action relates to alleged misrepresentations concerning Longmire’s income. 

Justifiable Reliance 

Longmire says that the complaint alleges facts that might give rise to a finding of justifiable 
reliance on defendant Roesner’s representations, but not facts that give rise to a finding of 
justifiable reliance on Longmire’s alleged representations. The Court rejects this contention. The 
complaint alleges that both Longmire and Roesner made various representations. (E.g., ¶¶ 19, 
28.) And the complaint alleges that Plaintiff relied on those representations. (E.g., ¶¶ 22, 31.) It 
has been sufficiently alleged that Plaintiff relied on representations made by Longmire, separate 
from Roesner. 

Longmire next argues that it was not justifiable for Plaintiff to rely on her alleged representation 
that the property was worth $2.8 million without conducting an independent appraisal. 

The Court declines to decide this on demurrer. “Except in the rare case where the undisputed 
facts leave no room for a reasonable difference of opinion, the question of whether a plaintiff’s 
reliance is reasonable is a question of fact.” The Court could decide this on demurrer only “if 
reasonable minds can come to only one conclusion based on the facts.” Alliance Mortgage Co. 
v. Rothwell (1995) 10 Cal.4th 1226, 1239. 

The Court finds that there is room for a reasonable difference of opinion as to whether Plaintiff’s 
alleged reliance on Longmire’s statements was reasonable or justifiable. (The Court notes here 
that in this context, “justifiable reliance” is synonymous with “reasonable reliance.” Manderville v. 
PCG&S Group, Inc. (2007) 146 Cal.App.4th 1486, 1498, n. 6.) 

On the ground that the complaint fails to plead justifiable reliance, the demurrer is overruled. 

Causal Connection 

The complaint alleges that Plaintiff does not make loans related to owner-occupied properties, 
and also does not make loans where the borrower does not have the actual ability to repay the 
loan. (¶ 9.) Accordingly, Plaintiff would not have made the subject loan if the truth was known 
about Longmire’s residing in the house and not having an income of greater than $21,000 per 
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month. (¶¶ 9, 22, 40.)  

Put another way, the complaint alleges that if Longmire had told the truth about her income and 
the property’s owner-occupied status, Plaintiff would not have made the loan and would not 
have suffered any damages. These allegations are sufficient to demonstrate a causal 
connection between whatever Plaintiff’s damages are (if any) and Longmire’s alleged fraud 
concerning her income and the property’s owner-occupied status. 

On the ground that the complaint fails to allege facts to demonstrate a causal connection 
between the alleged fraud and the alleged damages, the demurrer is overruled. 

Specificity Required of Fraud Allegations 

In fraud cases, facts must be alleged to show the how, when, where, to whom, and by what 
means the alleged fraud was accomplished. Lazar v. Super. Ct. (1996) 12 Cal.4th 631, 645. 

The complaint satisfies these requirements. Longmire allegedly made representations to Plaintiff 
both orally and in writing (¶¶ 10, 11) during the course of a few weeks leading up to March 11, 
2016 (¶ 10). These allegations are sufficiently specific to survive demurrer. 

Sanctions 

Plaintiff asks the Court to issue an order to show cause related to Longmire’s filing the 
demurrer. The Court declines to find that the demurrer was frivolous or solely intended to cause 
unnecessary delay. See Code of Civil Procedure section 128.5. As a result, the Court declines 
to sanction any party, and declines to issue any order to show cause. 

Plaintiff also requests that the Court either strike or not consider Defendant’s reply 
memorandum, on the ground that it includes new arguments not raised in the moving papers 
and misstatements of law.  The court exercises its discretion to consider the memorandum. 

The demurrer is overruled. Longmire shall serve and file an answer to the complaint on or 
before March 9, 2018. 

 

  

 5.  TIME:  9:00   CASE#: MSL17-02307 
CASE NAME: VILLAGE  VS.  DONOVAN 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY THE VILLAGE OF COPPER BASIN COMMUNITY 
* TENTATIVE RULING: * 
 
Granted in the amount of $5,278.25.  The motion establishes proper grounds and there is no 

opposition.  The amount granted reflects two small deductions from the $5,474.25 requested, 

i.e., $86 for a court call fee and $110 for an appearance on the motion.  If neither side contests 

the tentative ruling, those fees are not necessary.  If an appearance is necessary, the Court will 

consider whether those expenses are appropriate. 
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 6.  TIME:  9:00   CASE#: MSN17-2266 
CASE NAME: MATTER OF ABIGAIL M. EISEN 
HEARING ON PETITION FOR COMPROMISE OF DISPUTED CLAIM 
FILED BY IRA EISEN AND CAROLYN EISEN 
* TENTATIVE RULING: * 
 
The parents are ordered to appear.  The appearance of the minor is waived for good cause, 
if the parents appear at the hearing with photographs fairly and accurately depicting the current 
appearance of the scar.  Otherwise, the minor’s appearance is required. 

 

  

 7.  TIME:  9:05   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
HEARING ON MOTION FOR ORDER APPOINTING REFEREE 
FILED BY LAURA C. HAUER 
* TENTATIVE RULING: * 
 
The motion is granted.  The cited defects in the motion have not materially impaired the other parties’ 

ability to respond to the motion.  As to the merits, the history of disputes among the parties, the 

numerous past uses of the Discovery Facilitator, and three recent ex parte applications concerning 

discovery, establish that the dispute poses special difficulties that require the appointment of a 

discovery referee pursuant to Code of Civil Procedure section 639(a)(5).  (Pursuant to Local Rule 

3.300(d), any matter is exempted from the Discovery Facilitator program where so ordered by the 

assigned judge.) 

 

  

 8.  TIME:  9:05   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
HEARING ON MOTION TO APPOINT DISCOVERY REFEREE 
FILED BY LAURA C. HAUER 
* TENTATIVE RULING: * 
 
See line 7. 

 

  

 9.  TIME: 10:00   CASE#: MSL17-01806 
CASE NAME: DISCOVER BANK VS. BOWEN 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Court trial.  Parties to appear. 
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10.  TIME: 10:00   CASE#: MSL17-02377 
CASE NAME: LOBEL VS. CALIP 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Hearing vacated.  Notice of conditional settlement filed on 1/30/18. 

 

ADD-ONS 

11.  TIME:  9:06   CASE#: MSC16-01293 
CASE NAME: SCHORNO VS. GANN-DESIMONE 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY SCHANE SCHORNO, NICOLE SCHORNO 
* TENTATIVE RULING: * 
 
Plaintiffs move for sanctions under Code of Civil Procedure section 128.7, on the ground that 

Defendant’s motion to release lien was frivolous.  The motion was properly and timely served, 

and Defendant did not respond.  Plaintiffs correctly point out that, to the extent the motion 

sought reconsideration of prior decisions re sanctions, it was improper and frivolous.  

(Defendant had previously sought reconsideration of one of the sanction awards, which was 

denied.)  Moreover, although the ostensible basis of the motion to release lien was that the 

property was not owned by Defendant, but by Star Wars Revocable Living Trust, no evidence 

was submitted showing that the trust actually owns the property.  Finally, if a sale of the property 

was recorded before the abstract of judgment was recorded, the lien does not attach.  (Casey v. 

Gray (1993) 13 Cal.App.4th 611, 614.)  Accordingly, the Court finds that the motion was 

objectively frivolous.   

Plaintiffs seek a sanction of $7,965.00, based on 27 hours work at $295 per hour.  The hourly 

rate is reasonable for similar services in this area.  With respect to the total number of hours, 

Plaintiffs have not submitted contemporaneous time records supporting that figure.  While this is 

not fatal to the claim, the Court considers that figure somewhat high, even for two motions.   

Accordingly, the Court grants the motion, but reduces the sanctions award to $5,000. 

 

 

12.  TIME:  9:07   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY OCWEN LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ocwen Loan Servicing LLC 
(“Defendant” or “Ocwen”). The Demurrer relates to the First Amended Complaint (“FAC”) filed 
by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The FAC pleads causes of action for (1) breach 
of contract; (2) promissory estoppel; (3) negligent failure to fulfill promise; (4) fraud; (5) negligent 
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misrepresentation in loan modification; (6) violation of Bus. & Prof. Code § 17200 et seq.; (7) 
quiet title; (8) declaratory relief; and (9) injunctive relief. 

Defendant demurs pursuant to Code Civ. Proc. § 430.10(e) through (g) on several grounds. 

The Court notes that many of the Opposition papers, though they appear to have been served 
on the Defendants and courtesy copies provided to the Court, were not actually filed with the 
clerk until February 1, 2018. Furthermore, the omnibus “Points & Authorities in Opposition to the 
Demurrers by Bank of America N.A., Ocwen Loan Servicing LLC, & Shellpoint Mortgage 
Servicing” is largely devoted to the Plaintiff’s arguments regarding leave to amend, and fails to 
substantively address the arguments of each of Defendants’ demurrers. 

For the following reasons, Defendant’s demurrer is sustained, with one opportunity to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several county recorder documents. This Request is 
unopposed. The request is granted. Evid. Code §§ 452, 453. 

Factual Background 

This suit concerns a condominium unit at 55 Massolo Drive Unit E, Pleasant Hill, California 
94523 (the “Property”). FAC at ¶¶ 1, 2. On September 27, 2006 Plaintiff Dean Oduah and non-
party April Crump obtained a mortgage loan of $422,000 from Bank of America, secured by a 
dead of trust on the Property. RJN Ex. A. On or about May 30, 2008, Plaintiff and Ms. Crump 
filed for bankruptcy and obtained a discharge on September 3, 2008. FAC at ¶ 14. Plaintiff 
alleges that he submitted multiple loan modification applications to Ocwen at an indeterminate 
time, but that “each and all of those applications through to the end of 2012 were denied.” FAC 
at ¶ 16. Plaintiff failed to make payments to the HOA (RJN Ex. B) and the HOA initiated 
foreclosure proceedings. RJN Ex. C. The HOA recorded a Notice of Trustee’s Sale on 
December 31, 2012. RJN Ex. D. The Property was sold at a trustee’s sale on January 29, 2013 
and purchased by the HOA. RJN Ex. E. 

It is unclear whether Plaintiff was dispossessed of the Property as he alleges in paragraph 18 of 
the FAC, or whether he remains in the Property. See FAC at ¶ 34 (referencing “threat of 
dispossession”). Plaintiff alleges that at some point in 2013, he “was affirmatively solicited by 
Ocwen, asked if he would still be interested in obtaining a loan modification and advised that it 
would be granted based upon his prior payments and applications.” FAC at ¶ 19. He alleges that 
“at the time that he was contacted by Ocwen and solicited to enter into the referenced loan 
modification … that he had neither possession, control or title to the subject property.” FAC at 
¶ 20. He alleges that he “expressly identified to Ocwen that unless title and possession were 
returned to him that he would not enter into the loan modification.” Id. He further alleges that 
Ocwen “promised and represented that title would be reinstated into Plaintiff’s name within not 
less than 30 days upon Plaintiff’s entering into the subject loan modification” and that “Ocwen 
advised Plaintiff that it would work to restore title and possession to him.” FAC at ¶ 21.  

On July 7, 2015 the HOA transferred all of its interest in the Property to Bank of America. RJN 
Ex. F. On November 23, 2015 a Notice of Default and Election to Sell Under Deed of Trust was 
recorded, stating that Plaintiff and Ms. Crump were $21,264.99 in default as of November 18, 
2015. RJN Ex. G.  

Analysis 
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Indispensable Party 

As a threshold matter, Ocwen argues that the Plaintiff has failed to name a necessary and 
indispensable party. The Court agrees. 

The FAC appears to fail under California Civil Code § 430.10(d) for failure to join an 
indispensable or necessary party. While the Deed of Trust reflects two borrowers on the loan 
securing the Property (RJN Ex. A: Dean Oduah, unmarried, joined by April Crump, unmarried), 
only Dean Oduah has appeared as Plaintiff. 

If Plaintiff were able to obtain his requested relief, Ms. Crump’s rights and obligations, on a loan 
previously secured by the Property, would necessarily be affected. Defendants could be 
subjected to “double, multiple or otherwise inconsistent obligations.” Edwards v. Fed. Home 
Loan Mortg. Corp. (N.D. Cal. Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 162179 at 
*10 (“Edwards”). Ms. Crump is a “necessary” party in this action. Cal. Code Civ. Proc. 
§ 430.10(d); see also Edwards at *10 (finding husband of Plaintiff a “required” party because 
“Defendants have a substantial risk of incurring double, multiple, or otherwise inconsistent 
obligations by reason of Plaintiff's and [her husband's] mutual interests relating to the 
Property.”). Although Edwards is a federal case, its reasoning is persuasive. 

Furthermore, even if the FAC did not fail for failure to join an indispensable party, Plaintiff has 
failed to allege facts sufficient to state causes of action for (1) breach of contract; (2) promissory 
estoppel; (3) negligent failure to fulfill promise; (4) fraud; (5) negligent misrepresentation in loan 
modification; (6) violation of Bus. & Prof. Code § 17200 et seq.; (7) quiet title; (8) declaratory 
relief; and (9) injunctive relief. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

The FAC is unclear with respect to the contract and even the parties to the contract. Plaintiff 
alleges at paragraph 38 that “Defendants [Bank of America], and its loan servicers, knew or 
should have known that Plaintiff was reasonably relying upon the promise of the return of title to 
his name in inducing and accepting his payment for and entry into the loan modification contract 
of 2013 and soliciting and obtaining a letter authorizing their acts on his behalf to return title to 
him.” FAC at ¶ 38. As a threshold issue, the contract is unclear. To the extent Plaintiff alleges an 
oral contract that Ocwen would work to restore title and possession of the property to him (FAC 
at ¶ 21), there is no detail regarding when the alleged agreement was reached, with whom, and 
what precisely were the terms. Plaintiff has not sufficiently alleged a contract between himself 
and Defendant. 

Plaintiff has not alleged facts sufficient to state a claim for breach of contract. 

Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 
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Though unclear, the basis for Plaintiff’s promissory estoppel claim appears to be an alleged 
promise by Ocwen to return the title to him. FAC at ¶¶ 49-51. Not only is the alleged promise 
insufficiently clear and unambiguous to support a promissory estoppel claim (see Laks v. Coast 
Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 885, 891), it also appears to be a conditional 
commitment to “work to restore” Plaintiff’s title. This is insufficient. 

Plaintiff has not alleged facts sufficient to state a cause of action for promissory estoppel. 

Negligent Failure to Fulfill Promise 

To the extent this claim is duplicative of Plaintiff’s claim for promissory estoppel, it fails for the 
reasons discussed above. To the extent this claim seeks to challenge any settlement agreement 
between Bank of America and government agencies, Plaintiff lacks standing to bring such a 
claim. See Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615-16 (borrower 
seeking declaratory relief based on the National Mortgage Settlement lacked standing to 
enforce consent judgment as he was merely an incidental beneficiary). 

Plaintiff has not alleged facts sufficient to state a cause of action for negligent failure to fulfill 
promise. 

Fraud 

“Each element in a cause of action for fraud … must be factually and specifically alleged.” Cadlo 
v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519. In a fraud claim against a corporation, a 
plaintiff must allege the names of the persons who made the misrepresentations, their authority 
to speak for the corporation, to whom they spoke, what they said or wrote, and when it was said 
or written. Lazar v. Superior Court (1996) 12 Cal.4th 631, 645. The FAC lacks this detail. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for fraudulent 
misrepresentation. 

Negligent Misrepresentation in Loan Modification 

The elements of a cause of action for fraud are: “(1) a misrepresentation, which includes a 
concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, i.e., 
scienter; (3) intent to induce reliance on the misrepresentation; (4) justifiable reliance; and (5) 
resulting damages. Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 173. The same 
elements comprise a cause of action for negligent misrepresentation, except there is no 
requirement of intent to induce reliance.” Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 
513, 519. “Each element in a cause of action for fraud or negligent misrepresentation must be 
factually and specifically alleged.” Id. 

Here, Plaintiff fails to allege a specific factual representation. His general allegation that a 
“representative for Ocwen, acting for itself and on behalf of [Bank of America], promised and 
represented that title would be reinstated into Plaintiff’s name within not less than 30 days upon 
Plaintiff’s entering into the subject loan modification” is insufficient. In the absence of specificity 
with respect to who made a factual representation and when, Plaintiff has failed to state facts 
sufficient to constitute a cause of action for negligent misrepresentation. 

Violation of Bus. & Prof. Code § 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
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practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

The alleged unfair conduct complained of appears to be Defendant’s alleged misrepresentations 
with respect to reinstating Plaintiff’s title. FAC at ¶¶ 71, 72. However, Plaintiff’s FAC is bereft of 
allegations which would demonstrate economic injury and causation. In the absence of 
allegations that he incurred a “personal, individualized loss of money or property in any 
nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such as late fees and penalties, that 
were caused by Defendant’s alleged unfair and fraudulent conduct, Plaintiff has not alleged 
facts sufficient to state a cause of action for violation of Business and Professions Code 
§ 17200. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741. A borrower cannot quiet title to 
secured property without alleging that he paid the debt secured by the property. See, e.g., Miller 
v. Provost (1994) 26 Cal.App.4th 1703, 1707 (“a mortgagor of real property cannot, without 
paying his debt, quiet his title against the mortgagee.”).  

Plaintiff has not alleged tender. Neither has Plaintiff alleged that he is exempt from the tender 
requirement. There are four exceptions to the tender requirement in the nonjudicial foreclosure 
context: First, if the borrower’s action attacks the validity of the underlying debt, a tender is not 
required since it would constitute an affirmation of the debt. Second, a tender will not be 
required when the person who seeks to set aside the trustee’s sale has a counterclaim or set-off 
against the beneficiary. Third, a tender may not be required where it would be inequitable to 
impose such a condition on the party challenging the sale. Fourth, no tender will be required 
when the trustor is not required to rely on equity to attack the deed because the trustee’s deed 
is void on its face. See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13. There are no 
allegations in the FAC that would support any of these exceptions. 

Plaintiff has failed to allege facts sufficient to state a claim for quiet title. 

Declaratory and Injunctive Relief 

Plaintiff’s claims for declaratory and injunctive relief are derivative of his other claims. And for 
the reasons set forth, above, he has failed to allege facts sufficient to state claims for 
declaratory and injunctive relief. 
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13.  TIME:  9:07   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Bank of America, N.A. 
(“Defendant” or “Bank of America”). The Demurrer relates to the First Amended Complaint 
(“FAC”) filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The FAC pleads causes of action 
for (1) breach of contract; (2) promissory estoppel; (3) negligent failure to fulfill promise; (4) 
fraud; (5) negligent misrepresentation in loan modification; (6) violation of Bus. & Prof. Code 
§ 17200 et seq.; (7) quiet title; (8) declaratory relief; and (9) injunctive relief. 

Defendant demurs pursuant to Code Civ. Proc. § 430.10(e) and (f) on several grounds. 

Request for Judicial Notice 

Defendant requests judicial notice of several county recorder documents. This Request is 
unopposed. The request is granted. Evid. Code §§ 452, 453. 

Factual Background 

In addition to the facts noted in line 12, supra, Bank of America recorded a Notice of Trustee’s 
Sale on August 16, 2016 stating a sale date of September 7, 2016. RJN Ex. I. The trustee’s sale 
went forward on March 27, 2017 and the Property was sold to Duke Partners II, LLC. RJN Ex. J.  

Analysis 

For the same reasons stated in line 12, supra, Plaintiff has failed to state facts sufficient to state 
his causes of action for (1) breach of contract; (2) promissory estoppel; (3) negligent failure to 
fulfill promise; (4) fraud; (5) negligent misrepresentation in loan modification; (6) violation of Bus. 
& Prof. Code § 17200 et seq.; (7) quiet title; (8) declaratory relief; and (9) injunctive relief. The 
Demurrer is sustained, with one opportunity to amend. 

 

 

14.  TIME:  9:07   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NEW PENN FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant New Penn Financial, LLC 
dba Shellpoint Mortgage Servicing (“Defendant” or “Shellpoint”). The Demurrer relates to the 
First Amended Complaint (“FAC”) filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The FAC 
pleads causes of action for (1) breach of contract; (2) promissory estoppel; (3) negligent failure 
to fulfill promise; (4) fraud; (5) negligent misrepresentation in loan modification; (6) violation of 
Bus. & Prof. Code § 17200 et seq.; (7) quiet title; (8) declaratory relief; and (9) injunctive relief. 

Defendant demurs pursuant to Code Civ. Proc. § 430.10(e) and (g) on several grounds. 
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Request for Judicial Notice 

Defendant requests judicial notice of an order from the U.S. Bankruptcy Court for the Northern 
District of California as well as several county recorder documents. This Request is unopposed. 
The request is granted. Evid. Code §§ 452, 453. 

Analysis 

The FAC alleges that Shellpoint is “the most current servicer of the subject loan.” FAC at ¶ 5. 
Aside from that allegation, there are few allegations which mention Shellpoint in the FAC, and 
do not appear to be any that mention Shellpoint outside of a group of other Defendants. See, 
e.g., FAC at ¶ 25, 34, 43. There are no allegations of any conduct by Shellpoint in the FAC. For 
that reason, and for the additional reasons discussed in Line 12, supra, the Demurrer is 
sustained, with one opportunity to amend. 

 

 

 15.  TIME:  9:08   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
SPECIAL SET HEARING ON: CASE MANAGEMENT CONFERENCE 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
CMC; appearances required. 
 

 

 


